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Unpubl i shed opi ni ons are not bi ndi ng precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

The United States appeal s fromthe district court's order reversing
Vivian Perry's conviction for driving under the influence (S. C
Code

Ann. 8 56-5-2930 (Law. Co-op. 1991), assinilated by 18 U S. C A

§ 13 (West Supp. 1997)) at Fort Jackson, South Carolina--n exclu-
sive federal jurisdiction. Because we find that the district court
i ncor -

rectly determ ned that the evi dence was i nsufficient to support the
magi strate judge's judgnent of conviction, we reverse the district
court's order and reinstate Perry's conviction for driving under
t he

I nfl uence.

The district court's reviewof aconviction entered by a magi strate
judge is not atrial de novo; rather the district court's reviewis
t he

same as the review by a court of appeals of a decision by a
di strict

court. Fed. R Crim P. 58(g)(2)(D); see United States v. Peck, 545
F.2d 962, 964 (5th Cir. 1977). This court's reviewis governed by
t he

sanme standard as is the district court's review. See United States

V.
Hughes, 542 F.2d 246 (5th Gir. 1976).

In review ng sufficiency of the evidence, the court is requiredto
construe all the evidence and reasonable inferences therefromin
t he

light nmost favorable to the governnent. See United States v.
G unt a,

925 F.2d 758, 764 (4th Cir. 1991) (citing Jackson v. Virginia, 443
U S. 307, 319 (1979)); see also United States v. Colclough, 549
F. 2d

937, 942 (4th Cir. 1977) (circunstanti al evi dence nmay support con-
viction). The reviewing court is not to rewigh the evidence or
recon-

sider the credibility of witnesses. See 3 asser v. United States,
315

U S. 60, 80 (1942).

The evi dence before the magi strate judge, construed in the |ight
nost favorable to the governnent, was as follows: After Perry was
stopped by a Mlitary Police officer for speeding, she retrieved
her






driver's license fromher purse in the trunk. She had difficulty
getting

the key into the trunk's keyhole, |eaned on the car for support,
and

snell ed of alcohol. Wen asked, she admtted to having a beer
earlier.

Further, Perry failed all three of the field sobriety tests
conduct ed. *

She becane confused and belligerent and, after being escorted to
t he

Mlitary Police station, she refused to submt to the breath test.

Perry testifiedthat she had two m xed dri nks that eveni ng and t hat
soneone spilled a drink on her. The friend who was with Perry that
eveni ng cal |l ed her son to pick her up, rather than accepting aride
hone fromPerry. W conclude that this evidence was sufficient for
a rational trier of fact to find beyond a reasonabl e doubt that
Perry

was guilty of driving under the influence.

Reversing the conviction, thedistrict court i nproperly reeval uat ed
t he evi dence, observing that a drink spilled on Perry woul d expl ai n
the snell of al cohol, the field sobriety tests are subjective, and
the sit-

uation and | ate hour coul d explain Perry's nervousness, confusion,

and funbling with the keyhole. The district court also concl uded
t hat

t he magi strate judge placed too much weight on Perry's refusal to
take the breath test.

However, under South Carolina |law, the fact that a def endant
refused to take the breath test is adnm ssible. State v. Jansen, 408
S.E. 2d 235, 236-37 (S.C. 1991); Statev. Snmith , 94 S. E. 2d 886, 889
(S.C. 1956). The weight of this evidence was for the nmagistrate
j udge,

as the factfinder, to determ ne.

Because the district court reversed Perry's conviction after
i npr op-

erly determining credibility of wtnesses and reweighing the
evi dence,

we reverse the district court's order and reinstate Perry's
convi ction

and $200 fine entered by the magistrate judge. W dispense with
or al

argunent because the facts and | egal contentions are adequately
pres-

*She touched either her lip or the bridge of her nose when
i nstructed

to touch the tip of her nose; she coul d not bal ance on one foot for
t he

count of ten and only counted backwards from ten when asked to



count
forward and backward; and, when asked to wal k heel to toe for seven

steps, turn and wal k back heel to toe, she did not touch heel to

t oe and
continued el even steps until instructed to turn.

3



ented in the materials before the court and argunent woul d not aid
t he

deci si onal process.

REVERSED



